GOVERNVENT
OF
THE DI STRI CT OF COLUMBI A

+ + + + +

BOARD OF ZONI NG AND ADJUSTMENT

+ + + + +

SPECI AL PUBLI C MEETI NG

+ + + + +
TUESDAY

JUNE 24, 2003

+ + + + +

The Public Meeting was convened in Room
220 South, 441 4" Street, N.W, Wshington, D.C.
20001, pursuant to notice at 9:00 a.m, Geoffrey H
Giffis, Chairperson, presiding.

BOARD OF ZONI NG ADJUSTMENT MEMBERS PRESENT:

CGECFFREY H. GRIFFI S Chai r per son

RUTHANNE G M LLER Board Menber

CURTI S ETHERLY, JR Board Menber

DAVI D ZAl DAI N Board Menmber (NCPC)

ZONI NG COW SSI ON MEMBERS PRESENT:
PETER MAY Comm ssi oner (Architect

of the
Capital)

COMM SSI ON STAFF PRESENT:

BEVERLY BAI LEY O fice of Zoning
CLI FFORD MOY O fice of Zoning
JOHN K. A NYARKU O fice of Zoning

OTHER AGENCY STAFF PRESENT:

STEVEN COCHRAN O fice of Planning

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




CONT-E-N-T-S

AGENDA | TEM

APPLI CATI ON OF CH NATOWN EAST, LCC

17017 ANG-2C. .. ...

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

P-ROCEEDI-NGS
9:19 a. m

CHAI RPERSON GRI FFI'S:  Good nor ni ng,
| adi es and gentlemen. Let nme welcone you to the 24
June, 2003, public neeting of the Board of Zoning
Adj ustnent of the District of Colunmbia. | would like
to call the first case for decision this norning in
our neeting and then I will go through openings for
our public hearing which will include, of course,
i ntroductions of the Board and staff.

MR. MOY: Good norning, M. Chairnman,
Menbers of the Board. The first case for decision
making is Application No. 17017 of Chi natown East,
LLC, pursuant to 11 DCWR 3103.2, for a variance from
the | ot occupancy requirenments under Section 403, a
vari ance fromthe rear yard requirenents under
Section 404, a variance fromthe Downtown Devel opnent
(DD) District's Chinatown provisions under Section
1705, and variances fromfloor area ratio (FAR)
requi renments under Sections 402 and 1707 and Chapter
17, or in the alternative to a portion of the FAR
vari ances sought, pursuant to 11 DCVR 3104.1, a
speci al exception fromthe roof structure setback

provi si ons under Section 411, to construct an
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apartnment building in the DO/ R-5-E District at
prem ses 809 through 813 6th Street, N.W (Square
485, Lot 46).

After hearing testinony on the case
application on June 3, 2003, the Board di scussed the
case at its decision neeting on June 17, 2003, and
the Board di scussed at that neeting for nore
i nformati on on specific costs.

The applicant submtted their suppl enent
econoni ¢ argunent on June 20, 2003, and that's in
your case folder, as Exhibit 33. That conpletes ny
briefing, M. Chairman.

CHAI RPERSON GRI FFI'S:  Thank you very
much, M. My.

kay. As M. My has outlined very
clearly, we had postponed this in order to review the
additional information. The additional information
was nore supportive evidence of the financial
argunent that was bei ng posed.

| think we can step back and | ook at the
entire case nowwth this information and realize
that this variance and relief were not solely
wei ghi ng on the econom cs, but that it was brought up
in the case presentation it was clear that it needed

to be nore fully addressed.
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What | would like to do is leave that to
the end and we can briefly discuss that and run
through, first of all, the other aspects of this | ot
occupancy, the rear yard, the Chinatown preferred
fl oor area ratio.

| think it's fairly clear in terns of the
wor k that was done in coordination with this Historic
Preservation Board and in the height context that
t hey thought was appropriate for this building within
this block which was related, as you will recall in

the hearing, to a building that is across the alley.

It is not the tallest building in the
square or in the area but it is one that the historic
preservation felt should relate to what the scal e of
this is. | know we had extensive discussion on this
Board about the vehicle for which HPRB can begin to
[imt this. | know | had sone concern.

| f you | ook across the street, and that
woul d be across 6th Street, if I"'mreading this
correctly, there is a building that | think was
tal ked about. It may be up to 110 feet. Cdearly
t hat coul d have set the scale. However, it was the
Gospel M ssion behind that set what HPRB felt

appropri at e.
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My point being in order to obviously pul
a permt on this, the developer will need to
accomodat e the conceptual design directions from
preservation and | ook for a final approval. Wth
that, they are caught in a situation by which matter-
of -right zoning nass density has been reduced. How
one can then facilitate that is, of course, what
brings themto us.

We had at the beginning of the hearing
clear indication that they would not be before us for
all these variances if it were not for the design
directions fromHPRB with that | ot occupancy and rear
yard are clearly inpacted. As the building gets
smal l er, the mass then pushes out the back.

| believe it was a toothpaste anal ogy but |
think it's nore appropriate as a ball oon anal ogy, if
you squeeze one side it goes out the other.

Al so, in substantiation of the case for
the variances there was the block itself that
i ndi cated the | ot occupancy of the adjacent
properties which goes to actually keeping in form
with what is happening on the square nore directly
woul d not Iend to based on rear yard or | ot occupancy
inpairing the intent and integrity of the zone plan

or context of that area.
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When we | ook at the Chinatown preferred

use mni nmuns, that was also of concern to ne in that

| think retail is to be encouraged and is to be
utilized. I1t's not always easy. |It's a difficult
dynami c.

However, when we | ook at the reality of
this site, first of all it's depth, second of all now
with the structure having to fill the lot, and with
the reconfiguration of the mass of this building
based on HPRB, the entrance off the alley to the
parking -- we had limtedly |ooked at but I think it
was fairly decisive to see how you could ranp down
fast enough in order to acconmodate the required
preferred uses -- it doesn't work.

What essentially is happening is that in
this project one is in conflict of the other and a
choice is nmade, do you not provide parking and retai
or preferred uses, or do you provide the reverse.

| think the decision was correct in
pur sui ng, reducing, or elimnating the preferred uses
based on the fact that this is in md-block and I do
not think that it would be a critical detrinment to
the block if retail didn't accommopdate there.

In addition to that, you |l ook at the
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design and the elevations that were changed with the
coordination with HPRB and | think it was a good
direction in ternms of what the front facade is and
how it dealt with the scale of the adjacent
properties, the base and such.

Wth that, in and of itself, as you nove
the first floor off of street level, it obviously is
not designed at this point to |ook to be retail or to
actually accommodate retail. You would have to be on

grade or close to grade to really nake that draw

Wth that, | believe |I've touched on
nost. | have others to address but | want to go to
essentially the econom c breakdown. | think perhaps

two things. The Board nmay not have been exactly
clear initially on what we wanted because | think it
was sonething as sinple as this.

| don't nean to say this is sinple, but
rat her not outrageously conplex but kind of a
snapshot. You have matter-of-right and what are the
econom cs of matter-of-right w thout HPRB? What
happens when HPRB rules in their conceptual design?
What is the difference?

It was clearly stating that it may not be
economcally viable to build this if it was reduced

in height and units. | think what we are bei ng shown
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in evidence here in this essentially performa that it
is not econom cally viable.

That, to me, addresses the issue of which
t he devel oper was trying to convince us. | think it
has to be specifically related to the project.

O herwi se, we're caught in a bind where obviously on
any ot her case an applicant can bring anybody el se's
econom c statistics. This was inportant to really

| ook at specific pieces.

Now, is this conprehensive? |Is this
enough to win any other case or any other argunent of
econom c difficulty or hardship? [|'mnot convinced
of that. | think we will have to viewthat inits
specific application and case.

That's nmy summary. Let nme have others
speak to the application if they are so inclined.

M. Muy.

COWMM SSI ONER MAY:  Okay. Well, I'mglad
to have received this particular information and the
di fferent devel opnment scenarios because it does get
to the sort of information that we need to show t hat
there is, in fact, an economi c hardship here which is
what the variance case hinges on.

It's unfortunate that it has taken so

Il ong, and |I'm not blam ng anyone in particular for
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not producing this initially, but this is the sort of
information that | think the Board needs as a matter
of course to be able to make a decision that revol ves
around an econom ¢ hardshi p.

| think having it a little bit further in
advance and perhaps having a little bit nore
i nformati on woul d nake the process for sonething |ike
this a lot faster and easier. Even though this is a
relatively sinple analysis there are a | ot of
guestions that it raises that | would |ike to have
studied a bit nore.

But on the face of it if you look at the
di fferent devel opnment scenarios presented, it's clear
that trying to abide both by the zoning regul ations
and the restrictions inposed by HPRB that you can't
do both on the face of it here.

| think that there -- | suspect that
there may be devel opnent scenarios that may have
wor ked better than this. |I'mnot entirely convinced
of all of the nunbers that are here but we don't
really have the opportunity here to go much further
with it than what we've gotten

That havi ng been said, there are sone
aspects of the application that | think we need to

gi ve sone individual consideration to. Not so nuch
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the variances, although | think probably the
Chi natown preferred use mnimumwe need to be fairly
explicit about that one.

The speci al exceptions, and particularly
the varied height. | don't want to say there is not
good reason why HPRB insisted on treating the
pent house in this fashion. However, it is directly
in conflict with what zoning regul ations require and
| don't think that it's really an optional kind of
t hi ng.

| think there are reasons why if there
are reasons other than HPRB s aesthetic sense why
varied height is necessary, then naybe there's a case
for it but | don't think in this particular case
sinmply, you know, keep everything as |ow as possible
is enough justification to say that it's okay. |
mean, if we say that it's not possible for themto
lower it, then the applicant has net their obligation
to HPRB. Right?

CHAI RPERSON GRI FFI'S:  Yeah, except |
think part of our difficulty is if we -- | can
understand your point but if we say there's no rash
outside of HPRB so we can't grant it. They go back
to HPRB and it is known that they always reduce

pent houses as much as possible. None of us want to
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see them They can't get a permt which stops this
entire project. So where do we put this?

COW SSI ONER MAY: | think that the --
well, | don't know the particular instructions that
were given to the applicant from HPRB but, as |
understand them generally, it's make the penthouse
structure as low as possible in all areas.

CHAI RPERSON GRI FFI'S:  Ri ght.

COWMM SSI ONER MAY: Ckay. Wiat is
possi bl e can be determ ned by what is nechanically
possi ble, or architecturally possible. O it can be
determ ned by other regulations. In this case we
have zoning regul ations that say that it should be an
even height no matter what.

| think they have run the limt of their
possibility and I think if they were to go back to
HPRB and say, "W got all but this,” | have a hard
time believing that HPRB is going to reject their
application on that grounds.

CHAI RPERSON GRIFFIS: | see. | would
have a hard tine believing that. | think it would
clearly --

COWM SSI ONER MAY:  You think they would
reject it sinply for not having the varied height?

CHAI RPERSON GRI FFI'S: That's correct.
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COWM SSI ONER MAY:  Well, I'msorry. |I'm

not inclined to go along with that just because
they're going to reject it. | understand what
they're pushing for but I don't feel that we have to
grant it in this circunstance.

CHAI RPERSON GRI FFI'S:  Okay. Regarding
t he penthouse then in the intriguing and wel | -
articul ated Section 411 of which it conmes in, 411 and
t he establishnment of 411 for roof structures which
gi ves us the control, of course, of |ocation and
hei ght and all, the basis of which was to exercise a
reasonabl e degree of architectural control upon
structures in all districts.

| am again noved to follow the design
direction from HPRB whi ch indicates don't make this
18.6 if possible and vary the roof heights in order
to keep it at a mninmal inpact, visual inpact, and
per haps even nmake it a nore pl easant visual inpact.

| think 411 the whol e aspect of it is
about maki ng pent houses which are often the kind of
di scarded and hopefully never seen structures and
critical structures of the building to make them nore
design friendly.

Certainly with the reduction -- well,

perhaps with the reduction of this building the
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pent house will actually be nore visible than it would
if this was built matter-of-right, in which case you
probably woul dn't have the opportunity to see it
except for the new buildings that are going up that
will be probably be 120 to 130 feet high but that's
in the future.

Does that make any sense with you, M.
May ?

COWM SSI ONER MAY: | understand the
argurment. | just don't agree. | think from an
aesthetic point of view we are better served by a
pent house structure of uniformheight. 1 don't think
you gain a |l ot by dropping this stucco structure by
three feet surrounding the elevator overrun. | don't
see there is any great aesthetic advantage to that.

CHAI RPERSON GRIFFI'S: But it's actually
droppi ng substantially below three feet. As |I'm
reading this, they' re | ooking at al nost approxi mately
a ni ne-foot penthouse of which 18.6 is allowable. As
you know probably very well, 18.6, that neasurenent
is based on --

COWMM SSI ONER MAY: But vari ed hei ght
we're just tal king about meking the roof |ine of what
they actually build which actually requires the sane

hei ght .
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CHAI RPERSON GRI FFI'S: | see.

COWM SSI ONER MAY: | understand as a
matter of right theoretically they could go to 18.6.

CHAI RPERSON GRIFFIS: | see. | fall on
the side of the fact of 411. There are numerous
sections, perhaps not enough, that give this Board
desi gn di scretion, sone over specific, sone nore
generally. In ny reading and ny understandi ng of
roof structures, that is exactly what is being laid
out for us to exercise reasonabl e degree of
architectural control

| believe that |ooking at this we can
rely on HPRB's design opinion. | think in sone
respects it does nmake sense to vary and nake it a
little bit nore animated. Wth that being said,
ot hers?

MEMBER ZAI DAIN. | actually have a
guestion for M. May. There are a host of issues
we're dealing with in ternms of the variances and
speci al exception. |s your concern or your position
with the application is the one el enent of the varied
hei ght ?

COWM SSI ONER MAY:  Well, | have a | ot of
concerns about the application overall.

MEMBER ZAIDAIN: Right. | nmean in terns
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of --

COW SSI ONER MAY:  In terns of the ones
at this nmonent |'mnot prepared to support. That one
is just above and beyond. | don't think it's
necessary. | don't think it does anything for the
building. It certainly is within the bounds of what
the BZA is supposed to deci de and exerci se reasonabl e
architectural judgnent, if you will, onit. Yeah, |
just happen to think that the building is not served
by dropping or varying the height of the penthouse.

M. Cochran, would you like to comrent on
t hat ?

MR. COCHRAN. Sinply factual. The
pent house is proposed to be approximately 10 feet
with a pop-up for the elevator that would have
approximately a three-foot difference.

COW SSI ONER MAY: Well, that's about

what | thought. | just don't think the building is
better off for it. That's all |I'm saying.
MEMBER ZAIDAIN: | think nmy question or

my issue is there are sonme substantial challenges to
the site interns of its size and its topography that
| think supports -- well, you kind of bundled that

with the economc argunent. | think the FAR vari ance

and other |eaf options are support of that.
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I|"mon the fence, however, with the
hei ght issue -- I'"msorry, the penthouse issue as
wel | because it seens |ike that stemmed really from
HPRB. | was a little concerned because | didn't
think we got a | ot of guidance on how much we can use
t he actions of another governnmental agency, so to
speak, in our deliberations for a variance.

| think we've kind of gotten two
di fferent perspectives here, one fromthe chair and
one fromM. May and it still cast a shadow of a
doubt on what is actually going to happen here in
terms of what is going to happen when they go back to
HPRB in the future of the project. That's a little
concerning to ne.

| hate to see us base a decision on
essentially the actions of another board. | don't
think that is good for anybody, this Board or the
applicants, for that matter. | guess |I'mkind of
| ayi ng back waiting to hear sonme nore discussion from
t he Board nenbers on which way that's going to go
because | still don't think we've got a | ot of
information on that issue.

CHAI RPERSON GRIFFI'S: | think we need to
wei gh the controls that happen on devel opnent in this

city. 1 think we do need to | ook to how HPRB woul d
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weigh into this and then | ook at the case that woul d
be presented based on that. | think this is a fairly
strong case in that respect.

| think the difficulty comes that we may

di sagree with HPRB's direction or design or decisions

but that's where we obviously can't -- | feel at this
point with this application we can't cross that. It
is what we have to assune is a given. It is a fact

in the case.

Now, the other piece that you brought up
in ternms of the unspecific idea of what will actually
happen, it is not beyond the Board and it has been
our previous experience to grant variance and speci al
exceptions with sonme flexibility noting that they
will have to go again to HPRB for final design
approval .

Rat her than having that happen and havi ng
t hem come back and ki nd of being an endl ess |oop, it
seens to be appropriate. | think it seens to be
appropriate in special exception for a roof structure
to allowthat flexibility.

I n special exceptions we are to | ook at
whet her the granting of that relief under speci al
exception woul d sonehow be detrinental to sonmebody

somewhere. | can't see where allow ng varying
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hei ghts and a bel ow matter-of-right height.

| f we have a penthouse that is allowed by
our regulations to be in a volunme and a mass set back
18.6 and 18 high and down we're | ooking at sonething
that is wanting to be 10 feet with a variation of a
few feet, | don't see how that begins to be
detri ment al

Even with the relief fromthe setback, |
think it actually works together. As you reduce the
height, it allows for | ess of an inpact which is what
t he setbacks fromthe exterior are to be.

If you look at the setback, what it is
supposed to ensure or protect? It would protect
obviously the light and air, the shadows, the inpact
of the mass on this building, but we have al ready cut
of f numerous feet.

Now with matter-of-right penthouse at
18.6 you mght as well not call it a nechani cal
pent house. Just call it a story and they woul dn't
have to be here because you would be all owed to put
that in because it's under our own regul ati on hei ght
and nmass al | owabl e.

COW SSI ONER MAY:  1'mnot sure that can
actually fly legally because | did | ook at that

guesti on.
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CHAI RPERSON GRI FFI'S:  What, calling it a

story?

COWM SSI ONER MAY:  Yeah.

CHAI RPERSON GRI FFI'S:  Onh, no. It
absolutely can't. | say that to nmake a poi nt but not

to give direction.

COWM SSI ONER MAY: Thank you. W don't
want to suggest that as a course here.

| understand all the argunments that the
Chairman i s maki ng. However, there is a fundanent al
assunption when it cones to the base regul ati ons
t hensel ves that we should be -- that they are
designed with the public good in m nd.

The mere fact that we have a varied
hei ght regul ation assunes that there is -- that if we
al l oned everyone to build very high penthouses that
there woul d be sone detrinment to the public. So |
don't think that we need to go very far to have to
try to prove that sonehow the regulatory baseline is
somehow not a reasonabl e basis for kind of sticking
toit. The real questioninny mindis why is this
necessary to begin wth.

CHAI RPERSON GRI FFI'S:  Why. But that's
not a question of the applicant, is it? | nean, the

applicant hasn't cone forward and said, "You know,
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this is where | want to spend ny noney to do varying
hei ghts in penthouses.” [It's a question that we
can't have answered here.

COWMM SSI ONER MAY:  No, |I'mnot asking to
answer. |'mprepared to decide based on what we have
her e.

CHAI RPERSON GRI FFI'S:  Good.

COWM SSI ONER MAY: | do want to nention
one other thing, though, in response to M. Zaidain's
remarks which is the reaction to other Government
agencies and this sort of convergence or conflict, if
you could termit that way, between the zoning
regul ati ons and HPRB' s acti ons.

| nmean, it's ny understanding, and |
haven't heard anything to the contrary from
Corporation Counsel, that it is reasonable for us to
react to the judgnment of HPRB as a condition on this
property.

If it were not reasonable to consider
that to start wth, then we wouldn't -- there would
be no reason for a variance. There would be no
grounds for a variance because they woul d ot herw se
be doing this sinply because they want to and then
t hey have a conpletely different variance case to

make.
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But that has to do with actions taken. |
think it's not fruitful for us to specul ate on how
will HPRB react. |In other words, | wouldn't want to
make the decision on the varied height of the
pent house based on whether we think HPRB is going to
pass or fail the application. | think that we have
to base our decision sinply on the regul ati ons that
we have and the rules that we use for making
deci si ons about those special exceptions.

MEMBER ZAI DAIN:  Okay. And | concur with
that. | guess ny question was | was trying to get a
hold on what the reality of this endl ess | oop anal ogy
that the Chair used in describing this because |
don't think aside fromthe deliberation on this, the
speci al exceptions and the variances, | think this is
sonmet hing that we need to keep in mnd although it's
not a basis for an approval so | just wanted to kind
of flush out that issue.

COWMM SSI ONER MAY:  |'mgoing to ask one
| ast question. Does anyone know whether in fact
there is still a final Board presentati on necessary
or whether this natter has been approved and
del egated to staff for final decision naking?

MEMBER ZAI DAIN: | thought it was

del egated to staff.
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CHAI RPERSON GRI FFI S: It's in the record.

COWM SSI ONER MAY: | just don't recal
off the top of ny head.

MEMBER ZAIDAIN: | believe it's a staff
deci sion at this point.

COWM SSI ONER MAY:  kay.

MEMBER ETHERLY: M. Chair, | amnore
t han happy to proceed based on your coverage of the
case at the outset. To piggyback on M. Zaidain's
corment, | think we're getting close to endl ess |oop
status on our dialogue. | would be nore than happy
to nove forward.

MEMBER ZAI DAIN. | wasn't applying our
anal ogy toward di al ogue.

COW SSI ONER MAY: | was.

CHAI RPERSON GRI FFI'S:  Exactly. COkay, |et
me do this because | know other Board nenbers do want
to speak. Let's deliberate under a notion then.

| woul d nove for approval of Application
17017 for the outlined variances, that being for |ot
occupancy under Section 403, rear yard requirenents
under 404, the variance fromthe downtown devel opnent
district which is under 1705, and the four area
requi renents 402, and going for the special exception

for setback fromexterior walls and varied hei ght.
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Now, there was alternatives given in this
and that was to whether 1701.6, | believe it was,
woul d override the requirenent for the downtown
district. O course, our attorneys may not like it
but we didn't delve into that argunment and | think we
pursued this on face for all the variances that woul d
be required.

| think I can definitively say that a
decision on that was not nade but rather we | ooked at
it as what was originally presented. That being
said, | think it's fairly clear --

MEMBER ETHERLY: | woul d second your
nmotion, M. Chair.

CHAI RPERSON GRI FFI'S:  Good. Thank you
very nmuch. Let nme just nake one note and then | want
to allow Ms. MIller to speak

There was anot her argunent about the
retail which | absolutely wanted to address that was
tal king about the practical difficulties. 1 was
convinced by all the argunents. | think the parking
in the site and the access and the anmount of
avai |l abl e square footage appropriate for retail or
even available for the preferred uses was not there
so | think the case is very strong.

VWhat | did not, in fact, agree or rely ny
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deli beration on is the fact of retail space

managenent and how the type of residential building,

whet her it be apartnent or condom nium wll not
allowitself to manage retail. That may be a
reality. | don't find that as a basis to support the

variance. As | said, | support it wholly with the
ot her argunents that were presented.

Ms. MIler

MEMBER M LLER | basically want to
address the question of the roof structure and, in
general , our seeing a convergence of HPRB deci sions
and i npacting on our zoning deci sions.

Wth respect to the roofing structure, it
seens to ne this is an issue that deals with
aesthetics. M. My, when you were tal king about our
role in this and that we cone at it fromwhat is the
public detrinment, | don't see a public detrinent in
this case related to a varied roof structure. W
inclination would be to go along with and defer to
HPRB' s judgnent on the aesthetics in this case. That
was the main point I wanted to nake.

CHAI RPERSON GRI FFI'S: Good. Thank you,
Ms. MIler

The other piece of it is, and | think

we've seen in a lot of other applications, and it's
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not specifically related to this but in residential
construction how difficult it is to have a single
pent house, and in the areas where it is applicable to
have recreation space which is often on the roof
because it's open to have the separation of stairs.

| know full well that the zoning
comm ssion will be picking up Section 411 in order to
| ook at making it nore accomodating for certain
things. Now, that doesn't go wholly to this
application but | think it does speak to the linmts
of 411 and perhaps its inability to anticipate
contenporary situations.

| do agree wholly with Ms. MIler, which
| believe | also addressed a little bit in ternms of
the degree of architectural control and that's what
411 i s.

O hers?

COWM SSI ONER MAY: | would like to offer
an anmendnent to this to take the varied hei ght
exclusion out so that we could vote separately on
t hat special exception since that is the only one
where | think there may be sonme di sagreenent anong
t he Board.

| would hate to be in a position of

voting -- well, let nme put it this way. In ny own
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ci rcunstance | have m xed feelings about this range.
In this particular case if we separate that out it
makes it easier for me to vote.

MEMBER ZAI DAIN: | would concur with
t hat .

CHAI RPERSON GRI FFI'S: Okay. There is a
notion and seconded. Do | take it as a consensus to
the Board to break this out?

MEMBER ETHERLY: (Opposed.

CHAI RPERSON GRIFFI'S: | would al so be
opposed to that.

Ms. MIler. Doing aroll call here.

MEMBER M LLER | would concur with
separating it out.

CHAI RPERSON GRI FFI'S:  Okay. Then let's
take that up. [I'll expedite this so that we don't
argue that notion. W know where we are on that.

Let ne speak to the first notion then without.

First of all, | strongly feel in all the
cases that has been presented it should be approved
for the first notion. Taking out the special
exception | think nmakes no | ogical sense. This
project is contingent on having a penthouse and it's
contingent on being approved by us and anot her board,

HPRB.
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| f we decide that we can't approve it
because HPRB is giving direction in one form then we
have stopped a project that | think makes the cases
for its own variances. Let nme call for, unless
there's other questions on the first notion, any
ot her commrents.

MEMBER M LLER: | have a procedura
guestion. It seened to nme you just addressed a
reason why it would nmake sense to vote all together
on this. After having heard that, then | having
voted with the ngjority nove to reconsider.

CHAI RPERSON (RIFFI'S: Let's not. Let's
just take themup. It will go faster and | think
what they need to do is stand on their own and |
believe that they wll.

MEMBER ZAI DAIN:  So you're tal king about
taking each relief separately or just separating
t henf

CHAI RPERSON GRI FFI'S: W have two
notions. we have two notions on the table at this
point. I'mgoing to bring up the first which is for
approval of the variances for |ot occupancy rear yard
FAR and the preferred use. Qur second notion wll
t ake up special exceptions for the roof structures

under 411 setback fromthe exterior walls and the
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varied height. 1|s everyone clear on that?

COW SSI ONER MAY:  No, no, no. |'m not
clear. I'msorry. W have one notion that's to
approve all.

CHAI RPERSON GRI FFI'S:  No. Two separate
not i ons.

COWMM SSI ONER MAY: So you' ve accepted ny
anmendnent so that it's separated

CHAI RPERSON GRIFFIS: It was a three to
two vote. |I'msorry if | skipped quickly through
that. As | noted the Board's opinions, | thought it
woul d be faster. |Is everyone clear? | wll call the
vote on the four variances. The second call will be
for the special exceptions.

COW SSI ONER MAY: M. Chairman, that's
not really what | asked for. \What | asked for was
just a separate vote on the second special exception.

CHAI RPERSON GRI FFI'S:  The second which is
vari ed hei ght.

COWM SSI ONER MAY: Varied height. Right.

CHAI RPERSON GRI FFI'S: Ckay. |s everyone
clear on that? As we crush parlianentary procedures
we'll just make sure everyone is clear on exactly
what they're voting.

If that is clear, | will ask for al
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those in favor of the notion to approve variances
froml ot occupancy rear year FAR preferred uses and
t he setback, special exception setback fromexterior
wal | s for the penthouse under 400.7(b).

All those in favor signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI'S: Opposed?

COWM SSI ONER MAY: Was there actually a
second there?

CHAI RPERSON GRI FFI'S: A second?

COW SSI ONER MAY:  We had a notion and no
second.

CHAI RPERSON GRI FFI'S:  No, no. The notion
was there. It was seconded. It was anmended to break
out for a second notion.

COW SSI ONER MAY:  Got it. Al right.

CHAI RPERSON GRI FFI'S:  Why don't we record
the vote and Board Menbers can clarify the vote if it
is not recorded correctly.

MR MOY: The staff would record the
first motion as 5, 0, 0, notion of the Chair,
seconded by M. Etherly for four variances, the |ot
rear FAR preferred uses and setback.

CHAI RPERSON GRI FFI'S:  Very well. Thank

you, M. My. Then | would ask for all those in
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favor of the notion to approve the special exception
for the varied height under 411.5 signify by saying
aye.

BOARD MEMBERS: Aye

CHAI RPERSON GRI FFI'S:  And opposed?

COWMM SSI ONER MAY:  Opposed.

MEMBER ZAI DAIN:  Opposed.

CHAI RPERSON GRIFFI'S:  Very well. W can
record that vote al so.

MR MOY: Staff would record that notion
as 3, 2, 1. (Opposed, | believe, was M. May and M.
Zai dai n.

CHAI RPERSON GRI FFI'S:  Thank you very
much, M. My. Anything else for us in our brief and
expeditious norning nmeeting? |If not, then let ne
call to order our public hearing.

Good nor ni ng.

MR. WLLIAMS: Good norning, M.

Chai rman. Thank you. M name is Lindsley WIIlians
for the record. Wuld you be directing a sumary
order in this case, sir?

CHAI RPERSON GRI FFI'S:  That's an
interesting point. |Is there any objection from any
Board Menbers of doing a summary order in this case?

| don't see any difficulty in terns of there is no
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opposition. W wll obviously show the votes of the
Board and break out the issue and | think that wll
substanti ate what and where the Board st ood.

| think this does, and | think sonme
hesitation obviously is that this brings up |arger
pi ctures of process of which I'mnot sure will be
adequately addressed in a full order anyway so |
woul d, unl ess anyone wants to argue in great
obj ection, issue a summary order on this. Not seeing
anyone, why don't we do that then.

(Wher eupon, at 10:00 a.m the special

nmeeti ng was adj ourned.)
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